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RE'C E I 

NAL 

Re- Notice of Ex Parte Preseiifafion 
CC Docket Nos. 96-262 and 01-92 

Dcar Ms Dortch: 

1TC"DellaCoin Coinmuiitcations, Inc ('-ITCWeltaCom") and Sprint Corporation 
("Sprint") urge thc Commission to issue proniptly a dccision rejecting the petition for declaratory 
r ~ i l i n g  tiled b j  LIS I EC Corporation ("IJS I.EC") in the CC Docket No 01-02. The record in the 
abo\,e-ret"ercnccd proceedings i s  fully developed, and ii proinpl decision WIII ensure that US 

lclccom initii i icat ions industry 

1,t c ' . s .  A L L ~ \ ~  . ...- chargc practices arc tcrniiiialed betore they can inflict more damage on the U S .  

The record i s  clear that US LEC and perhaps a few other competitive local 
cscliangc carriers ("C'LECs") are seeking to collect gossly excessive access charges from 
iniercschanye carriers ("IXCs") by billing the ful l  benchniark rate for performing a nominal and 
wholly-unnecessary routing liinctioii for CMRS-origiiialing "SYY" traffic without the consent 
(or, i n  wn ic  cases, knowledge) o f  tlic tcmiinaling IXC Seeking to exploit a perceived but non- 
cx is ten l  loophole in (l ie CLEC Be,tclrnzcwk Urdcr, I 6  FCC Rcd 9923 (2001), US LEC uses Its 
FCC tari fr to impose the full benchmark riitc on the LXC, and then US LEC remits aportion of 
hcse access charge reveiiucs as a kickback to the uriginating CMRS provider. who, under Spr~j i l  
P( ' ,S ,  17 FCC Rcd 13192 (2002) ,  is not entitled to impose interstate access charges on the IXC 
ui thoul  ii valid contract Tliroush this scam, US LEC has received a wtndfall worth millions o f  
dollars and increased the costs incurred by lXCs to terminate CMRS-originating "SYY" traftic 
by more ihaii 600% in some cases 

In support o f  Lliis Ictter, 1TC"DeltaConi and Sprint hereby stale as follows. 

I U S  LEC"s practice violates the requircnient in  section 201(b) that a 
carriei's charges and practices nitist be ''just and reasonable I' 47 IJ S C. 520l(b) [IS LEC IS 

charging for senices {liar i t  does not perfonii, and the FCC has ruled thls practice to be unlawful. 
C g , ,,IT& T Chrp I' Ncll /J/h// /rc ~~ Pcnn.~, , /~ 'an/u,  14 FCC Rcd 556. q32 ( 1  998) 

- 7 It' the bcnchniark rate i s  a ' just and reasonable'' rate mhcn a Cl.EC 
perromis all ortgiiiating switched access functions for an interstate interexchange call, then 
chargins the saiiic ralc Ihr pet.fotmiiig some but not a l l  ofthose functions I S  exccssrve by 
clctiilition and, tlierclbrc, is unjust and Linrcasonahlc in violallon o f  sectloll 201(b) 



M x l c i i c  H Doitch, Secretary 
February 3. 2004 
page rLio 

3 US LBC cannot point to a singlc FCC decision that states or implies that i t  

i s  la \+ ful for a ('LEC to charge the full hcnchmark rate for providing a trans11 routing function 
for C'~RS-vr ig inat ing"XYY" trallic Indeed, US LEC cannot point to a single FCC decision 
t ln i i l  statcs oi' iiiiplies Ihat i t  i s  lawrtil fni. a Cl-EC to impose access charges on an TXC for CMRS- 
or iynal i i ig traffic wirhoul the consenl or the IXC 

4 Although US LEC and othcr camers have asserted (without any 
cvitlciitiary support whatsoever) that CMRSTLEC transit routing and access sharing 
arrangements have been in  place for years. they cannot point to a single instance prior to US 
l L l .C ' ' \  petition for declaratory ruling i n  which any party adviscd the FCC (or the IXCs) that i t  
h a s  ciig;igitis iii this practice 

5 US LbC ciigagcd in this practice by concealing from IXCs the wireless 
origiiiation of the 3 Y Y "  traffic it delivered and billed to the lXCs In the case o f  
I rC'"I1eltaCom. IJS LEC conccaled the wireless origination of the "8YY" traffic by sending 
i i i \ o i c c s  that identified the traffic ils originating on US LEC's network 
v r l h c  L\ irclcss origination of the traffic only after ii lengthy, expensive and intensive 
in! estigation 

1TC"DeltaCoin learned 

6 US LEC's practice i s  inconsistent with the C'LEC' Benchrwurk Order, 16 
kCC Ked 9923 (2001 ), in several ways In paragraph 55 and the Iinplementing rule i t  adopted, 
tl ic Commission made clear that thc bciichmark rate was designed as the aggregate, composite 
ratc covering all switched access functions, including the common line, switching and transport 
The codified rule states unambiguously that the bciichmark ratc covers "all applicable fixed and 
Lraffic-sensitive charges '' 47 U S C 9 61 26(;1)(5) The bcnchmark rate was not intended to, and 
docs not, apply to any transit routing functions performed by a CLEC 

7 The FCC adopted thc CLEC Bcnchninrk Order to address the perceived 
prohlciii that cci-tain lXCs wcre unwil l ing to provide servicc to certain CLECs' end-user 
suhscrihers because the IXCs believed the ('LECY' access rates wcre excessive The benchmark 
policy works hand-in-glove with the C'onimissioii's holding (s re  paras. 88-94) that lXCs must 
probide seri'icc tn a CLEC's cnd-uscr subscribers if the CLEC satisfies the benchmark rate and 
rl ie IXC othewise serves subscribers in the area The CLEC Benchmark Order was not designed 
to, and did not, address CLEC transil routing practices Tor traffic that does not involve the 
c' l LC"s oici i  end-user subscribers Other parts of the CLEC Bcriclimrirk Ortier ( e g  , para 58) 
coiilirii i h a t  the Commission was concerned oiily wi th  services offered by CLECs to their end- 
uscr subscribers 

8 Paragraphs 45 and 57 oT the C'LEC Benchmark Order prohibit a CLEC 
froiri tising tlic order as a pretext io increase i t s  interstate switched access rates. Any CLEC that 
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rwiscd i ts  taril'fto charge thc full hcnchmark rale for the type o f  raux transit routing offcred by 
U S  LFC violated th i s  key precept 

9 Tlic FCC atlopled the CLFC' Roic l imwk Order to promote numerous 
policics, including (a) ensuriiigjiist and reasonable CLEC access charges; (b) providing 
certainty for both C l~ECs  aiid lXCs regarding iicccss costs, ( e )  addressing certain abusive CLEC 
pricing practices, (d)  eliiiiinating uneconomic CLEC arbitrage incentives; (e) more closely 
dligniiig CLEC aiid ILEC access ratcs, (0 proiiiotiiig negotiated access rates between CLECs and 
IXCs, (5) promoting network efficiency, and (11) placing downward pressure on IXC retail rates 
U S  I.l'C's rouliiig practice undermines each ol'those policy objectives. 

I O  U S  L,I:C's practice i s  bused upon the position that a CLEC inay lawful ly 
cliargc an IXC' thc fiill bcnchinarh ratc whcn the CLEC serves as a transit carrier for routing 
C'MRS-originaling - '8YY'' rral'l ic from the CMRS carrier to the IXC via the ILEC access tandem 
This positioii creates the potcntial for abusc whcrcby multiple CLECs could insert theniselves 
into the call routing as traiisit carriers and then impose multiple bcnchmark rates on the IXC for a 
siiiglc call This -'daisy chain" approach is tinlust and unreasonable in violation o f  section 
201(h ) ,  and dcnionstratcs beyond doubt that thc Commission did not intend in  the C'LEC' 
Hciic./i/r/ii,k Ortlo- to perinit U S  L13C or any other CLEC to charge the benchmark ratc for 
providing n mei'e transit rotiting liinction 

I I ITC'^UeltaC'om and Sprint wish to clarify that they are not seeking any 
order lrom rhe FCC that aflects the ability o f a  CLEC to serve as a legitimate transit carncr for 
CMKS-urigiiialing .'XYY" traftic. or any othei traffic. whcn the CLEC interconnects directly 
wi th  Ihc IXC pursuant to il corilracl between the CLEC and the IXC 

12 US I,EC relies Lipon a single sentence in  a 1996 Nolice ofProposeif 
Ri/leriiohi7,y i n  which the FCC askcd parlies to submit evidence o f  any arrangements whereby 
LECs route CM RS-originating traflic lii/ei.coiIiieciioii Reh4,een Local E.xchaiige Ctrwiers cinrl 
Ci~n~/ i i c r .c io l  Mobile K L I ~ I O  S c , r ~ , i ~ r  Providers, 1 1 FCC Rcd 5020, 5075 (1996) (Notice o f  
Proposed Rulcrnakiiig) US LEC does not identify any evidence submitted to the FCC in that 
proceeding regarding thesc putative arrangements, nor did the Commission adopt any rules or 
policies favoring or eiidorsing this practice In S ~ i r m ~  PCS, 17 FCC Rcd at 13196, the 
Commission expressly rcjccled the contention that this single NPRM reference demonstrates that 
it i s  lawli i l  Tor CMRS carriers to dircclly or indirectly iinpose access charges on IXCs without a 
coli t riic I 

1 3  U S  LFC aiid others coiiteiid that C L E O  have perfomcd this routing and 
bi l l ing finiction for C'MRS carriers for many years However, no party has identified a single 
agreement predating lhc C'/.EC Be/ic/iintii-k Order in which a CLEC bil led access charges to an 
IXC for ti-arfic that was disclosed to the IXC as CMRS-originating traftic. 
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14 Sprr~I FY’X i s  a declaratory ruling in which the FCC hcld that, based on 15 
years worth o f  established FCC aiid industry practice, a CMRS carrier may not inipose acccss 
charses on a i l  IXC except throtigh a va l i d  contract with the IXC 
S p r / ~ i /  /’CY I-tiliiig i s  nieaiiinglcss i f a  CLEC such as US LEC i s  permitlcd to use its Federal t a r i f f  
lo  imposc acccss charges 011 thc IXC on hehal fof  undisclosed CMRS carriers for CMRS- 
ori gi t i  ii 11 11% t rii fii c 

I 5  I IS I.EC”s rouliiig and bi l l ing practices do not proiiiole nieaningful tandem 

N o  party disputes that the 

coi i ipel i t ioi i  LIS LEC typically del i~ers  these ”8YY” calls to the TXC through I L K  access 
[iiiidciii. and hence U S  LEC is no1 conipctiiig with thc ILEC’s tandeni services bul merely 
iiisertiiig i t se l f  as a n  unnecessary new traiisniission l ink in the routing ofthcsc calls between the 
CMRS provider and the IXC 

16 LIS LI:C’s practice is incft icici i t  aiid degrades the quality o f the “8YY” 
traffic CIS LLC ha\ incedlcssly i i isctted an additional l ink into the routing of“8YY“ traffic 
hctwecn the C‘MRS carrier and the IXC, thcreby causing more potential points o f  failure for each 
“XYY” ca l l  

I 7  l i s  IL1:C.s practice i s  nut a legitimatc meet point bi l l ing arrangement 
Such amaiigenieii~a cannot lawful ly cx is t  if, as here, one o f  the carriers on whose behalf the bill i s  
hciiig sent is wholly undisclosed to 11ic IXC antl lacks the ability to unilaterally impose such 
chargcs dircctly on the IXC 

18 The issuance o r a  decision in response to US L.EC:’s petition for 
dcclaratory ruling on i t s  b i l l ing and routing practices does not implicate the filed rate doctrine 
I n  an) cvcnl. tlic Commission ha.; repeatedly attirnied that ‘ ? f a  carrier unilaterally changes a rate 
by  filiiig a tart I‘frevision, the newly liled rate hecomes the applicable rate ~~i i less  tlie revised rule 
is/oriiid io he r//i/ris/ oiid rr/ircnsoiicrhle ’’ I n  rhc Mciltcr of 2000 Bieirtiiril Regulirtor,~ Revie$%’. I 6  
l:CC Kcd 10647. “22 11 57 (2001) (eniphasis supplied). ‘The Commission has confirmed that 
“ [ ~ ~ ] l i i I c  the tiled rate doctrine sets t l ie tariffed rate as the ‘legal’ rate, that rate is not necessarily 
the ‘ lauful ‘  rate. ai1 a c t ~ i a l  finding by  the agency or a court o f  competent jurisdiction that the 
legal rate is tinreasonable ‘disenlitles [lie carrier to collection o f  that rate ”’ In l l ie Marler oJ 
Co,irircirnrr/iie ~ e / ~ ~ [ ) i ~ r ~ ~ r i r i r ~ [ ~ ~ ~ ~ ~ i / , ~ ,  / / I C  . 14 FCC Red 13635, 728 (1999) Further, the filed rate 
doctrine iiotwithstanding, a tari f f  i s  void rrh r/ii/io i f  it applies an approved rate to a service other 
than that for which the rate was approvcd or othcrwisc implements a practice that contradicts 
applicihle I ; I ~ c . c  and rcgtilatlolls. 

1‘) The Coinmission must applq any rul ing i t  isstics on US I.EC’s petitlon to 
It i s  the wcll-established practice for the Cominission the c o n d ~ i c ~  llix l i s  LEC has engagcd i n  

antl co~i r ls  to apply all rulings l o  the case at hand Thc Coinmissioii should dccllne to apply a 
dccisloli retroactively only when Ihc decision clearly replaces a previous r i l le wit11 a ncw and 
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contrary rule. Whcrc thc dccisiori docs iiot replace a previous rule, or where the scope and 
applickthility ol'the previous rule were uncertaiii or ambiguous, the decision must be applied 
rcrroacti\ ely  in accui-d with the Cuiiimission'b practice for decade5 E g  , Mntihnllnn General 
E i / / i /p t tw i i /  CO I' C'o,iii i i/ss/oticr, 207 U S 129, 135 (1936), Clay v Johnson, 264 F.3d 744, 749 
(7"'  ( ~ ' i r  2001), First Nrrtioniil Biiirk of ('lriccigo v Skititlorti 8~7k & Trust, I 72  F.3d 472, 478 (7"' 
('ir IOOO), Firriiiers 7'Elep/1011c ( ' o i i ~ p o n ~ ~  I' FC'C', I84 F.3d 1241, I250 ( I O I h  Cir  1999), f'irrmha 
Ciuli,,$ I .  Aiiwr/c(iii Arrl/tic,s, 177 F 3d 1272, 1283 (I I"' Cir l909), Sentnra-llnnipton Generul 
l / o . s p / i i /  I '  ,St i / l / iwi i ,  OXO F 2d 749, 759 (D.C Cir. 1992) 

20 Thcrc art' no compelling equitable circtimstancesjustifying prospective- 
only appliciition of this ruling US LEC has bccn adjudicated o f  engaging in unlawful practices 
i n  the  past. and i t  should not be permitted to retain any bcnefits from this unattractive behavior 
hcic I' l ie Coinmission would only encourage US LEC and other carriers to continue inventing 
pernicious scams if the Commission does not apply its decisioris rejecting these scams 
relroi ic~i\ t . l> 
scam and bi l l  lXCs for this traffic right up to the presenl time ) It is our understanding that US 
ILbc' Iia5 cslablishcd ii reserve i n  case there should be any liability arising as a result of the 
Co i i i r i i i ~s i c ) i i ' s  I-uliny. and. according to i t s  SFC' filings. the revenucs i t  earns l roni  these activities 
constitute some unnamed pcrccntage o f  i t s  access revenues, which i n  turn are only 24% of its 
Lola1 rcicnues I t  also is possible that US LEC may be able to mitigate any harm by  recouping 
some ol'its i'evcnuc payments to CMRS carriers under these unlawful arrangements. In any 
ebent. i f  ai1 entity is dcpendent financially upon the windfall revenues i t  rcceives from imposing 
iiii cxccssiic iiceess charge on lXCs for routing wireless-oriyiiiating 3 Y Y "  calls, the parties 
question whether the Commission should set aside long-standing practices to protect such a non- 
\ iahlc business plaii 111 the prescnt case and in  future compliance cases, any failure b y  the 
Coniiiiissioii to enforce sound policy would threaten lo undermine the development of a robust, 
competitive fdcilitics-based local telecommunications industry Those parties who argue 
olhcrwise are sacrilicing tlic long-temi best interest of the industry for their own short-term 
financial gaiii 

(We \\mild note that US L,EC continues to aggressively implement the "8Y Y" 

21 To the extent CMRS carriers would be forced lo disgorge revenues 
received under this ~l11la\vftil anangcnienls, none o f  them would suffer undue harm through 
rclroactiie application of the Coinniission's ruling 

22 Thcrc are coinpelling eqtiihble circumstances justify in^ retroactive 

application o f  this ruling Some IXCs, such as lTC"DcltaCom, stopped paying US LEC's 
in\ oices aficr they uncovered this scam, and the total unpaid amount now totals several millions 
o f  dollars 4 prospective-only ruling would unfairly penali7e these IXCs by encouraging US 
l,EC to Iitigiitc against thcse lXCs to seek paynicnt o f  these excessive charges. Further, some 
CMRS carriers, including Sprint PCS, have reruscd to eiigagc in th i s  scam In reliance on the 
~ Y / J / . ! ~ I /  N ' S  ruling and the ('LPC' H o d i i t r c i r k  Ottlw They would he tinfairly punished if 
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competing CMRS carricrs are perniitted to gain a competitive advantage through the kickbacks 
they rcccivcd from US LEC or other CLECs who have engaged in this practice 

23 The Iinc of cascs involving Tritrity Urociclcn.rt/ng ( fFlondu.  Inc 1' FC'C', 
2 I 1  F 3d 01 8 (D C Cir. 2000), docs not rcquire the Conimission to apply any ruling on US 
I.l..c"\ petition prospectively only This l ine oCcases holds that when the Commission imposes a 
f i i i c  on a n  cntity or otherwise deprives i t  ofproperty, certain due process considerations must be 
takcii into consideration These cases are inapposite here because the Commission's decision on 
[ IS l,l-("s petitioii does not involve taking any punitive action against US LEC or otherwise 
depriving U S  LEC of propcrty In any event. LIS LEC's conduct has always been unlawful 
tinder 47 I I  S ( '  $20 I (b). as well as applicable FCC precedents, including the Sprint PCS 
decision and the CZEC Ue17chtnrii-k Ordcr, so due process considerations would not prevent the 
FC'C from taking ptinitivc actions againsl US LEC. 

24 At a iniiiimum, l-l'CADeltaConi and Sprint would not object to a dccision 
h y  thc Corninission that is limited to the questioii whether it is lawful for a CLEC to charge the 
hciichrnark rate Tor the transit routing oCCMRS-originating 3 Y Y "  traffic, a decision which 
logically can aiid should be cffcctivc only as of April 27, 2001, the date when the CLEC 
H c , i / c . h ~ i r k  0rtlt.i- was released. However, in making such a ruling, the Commission should 
make clear that it is not deciding whether the putative transit routing practices ofCLECs prior to 
the CLECHcrichmtrrk Orclei- were lawful 
atldrcss at this time whether S p m /  PC'S prevents US LEC from imposing any charge at all for 
routing CMRS-originating "8YY" 1raffic Lo a n  IXC' 

In addition, the Commission may choose not to 

Respectfully submitted, 

Rchard Juhiikc? 
V P- Federal Rcgu lalory Affairs 
S'pi.int Corporation 
401 Nin th  Strcct, N W , Suite 400 
Washington, D C 20004 
(hr,rr.tcl fu,. ,S/"/l/1 ~'orporc l / /o l l  

cc FCC Chaii-man Michael K Powcll 
Commissioner Kathlcen Q Abemathy 
Commissioner Kevin J .  Martin 
('oiiiinissioiicr Michael I .  Copps 
Coin m i  ssi oncr .Jonathan Atlcl s t ei ii 
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